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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON D.C. 20554 
 

In the Matter of    ) 
      ) 
SBC Communications Inc.   ) 
      )   WC Docket No. 04-172 
Emergency Petition for Declaratory Ruling, ) 
Preemption, and For Standstill Order To ) 
Preserve the Viability of Commercial ) 
Negotiations     ) 
 
 

MICHIGAN PUBLIC SERVICE COMMISSION’S RESPONSE IN OPPOSITION TO 
SBC’S EMERGENCY PETITION FOR DECLARATORY RULING, 

PREEMPTION AND FOR STANDSTILL ORDER 
 

Introduction 
 
 On May 3, 2004, SBC Communications, Inc. (SBC) filed an Emergency Petition for 

Declaratory Ruling, Preemption and for Standstill Order, requesting that the Federal 

Communications Commission grant SBC the following relief: 

In order to remove disincentives to such negotiations, the Commission should 
immediately clarify that the terms of non-251 arrangements are not subject to 
section 252.  In addition, to ensure that the commercial negotiation process has a 
chance to succeed, the Commission should preempt any contrary or conflicting 
state requirement.  Finally, the Commission should address this petition on an 
emergency basis and should immediately issue a stand-still order enjoining the 
enforcement of any filing requirement while this petition is pending.  [SBC 
Emergency Petition for Declaratory Ruling, Preemption and for Standstill Order 
to Preserve the Viability of Commercial Negotiations, May 3, 2004, p 20.] 

 

For the reasons addressed below, the Michigan Public Service Commission (MPSC or Michigan 

Commission) submits that the relief requested by SBC is contrary to both federal and state law 

and inappropriately and precipitously intrudes upon state commission authority concerning the 

review and approval of interconnection agreements under both state and federal law. 
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I. The Michigan Public Service Commission’s April 28, 2004 Order in MPSC Case 
No. U-14121 is authorized under state law. 

 
 On April 28, 2004, the MPSC issued an order in Case No. U-141211 that required SBC 

Communications, Inc. and Sage Telecom, Inc. to file their recently-negotiated “private 

commercial agreement” (SBC/Sage Agreement) for the provision of telecommunication services 

with the Michigan Commission by 5:00 p.m. on May 5, 2004.  The Michigan Commission’s 

Order noted the state law basis for compelling the filing of the SBC/Sage Agreement: 

The Commission’s authority to exercise its jurisdiction over the SBC/Sage 
agreement at issue is not limited to the FTA.  Section 355 of the Michigan 
Telecommunication Act, 1991 PA 179, as amended, MCL 484.2101 et seq. 
(MTA), clearly obligates a provider of basic local exchange service such as SBC 
to unbundle and separately price each basic local exchange service offered by the 
provider into loop and port components.  Section 355 also obligates the provider 
to “allow other providers to purchase such services on a nondiscriminatory basis.”  
MCL 484.2355.  Section 357 of the MTA, MCL 484.2357, governs regulation of 
resale and wholesale rates, terms, and conditions of basic local exchange services.  
Further, the Commission is empowered to enforce Section 359 of the MTA, MCL 
484.2359, which requires that a compensation agreement for the termination of 
local traffic agreed to by providers must be available to other providers “with the 
same terms and conditions on a nondiscriminatory basis.”  MCL 484.2359.  
[Order, April 28, 2004, MPSC Case No. U-14121, p 2.] 

 

 Review of the SBC/Sage Agreement by the Michigan Commission is a necessary 

corollary to enforcement by the MPSC of the nondiscrimination provisions of the MTA.  

Moreover, for the reasons set forth below, the order of the Michigan Commission is fully 

consistent with the federal Telecommunications Act of 1996, 47 USC §§ 151 et seq (FTA or the 

Act.) 

                                                 
1 In the Matter, on the Commission’s Own Motion, to Require SBC Communications, Inc., and 
Sage Telecom, Inc. to Submit Their Recently Negotiated Agreement for the Provision of 
Telecommunications Services in Michigan for Review and Approval, Case No. U-14121, Order 
(April 28, 2004) (Attachment A).   
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II. The Michigan Public Service Commission’s April 28, 2004 order is consistent with 
federal law and reflects a consistent state regulation not preempted by the FTA. 

 
 The provisions of the MTA noted in Argument I., supra, reflect state regulation 

consistent with and specifically authorized by the FTA.  The Michigan Commission is statutorily 

empowered by the MTA to administer the MTA and all federal telecommunications laws, rules, 

orders, and regulations that are delegated to the state.  MCL 484.2201(1).  The federal 

Telecommunications Act provides at § 251(d)(3): 

 (3) PRESERVATION OF STATE ACCESS REGULATIONS.—In prescribing 
and enforcing regulations to implement the requirements of this section, the 
Commission shall not preclude the enforcement of any regulation, order, or policy 
of a State commission that— 

 (A)  establishes access and interconnection obligations of local 
exchange carriers; 

  (B)  is consistent with the requirements of this section; and 

 (C)  does not substantially prevent implementation of the 
requirements of this section and the purposes of this part. 

 

Section 251(c)(2)(D) and 251(c)(3) of the FTA provide: 

 (c) ADDITIONAL OBLIGATIONS OF INCUMBENT LOCAL EXCHANGE 
CARRIERS.—In addition to the duties contained in subsection (b), each incumbent 
local exchange carrier has the following duties: 

*  *  * 

  (2) INTERCONNECTION.—The duty to provide, for the facilities 
and equipment of any requesting telecommunications carrier, interconnection 
with the local exchange carrier’s network— 

*  *  * 

   (D)  on rates, terms, and conditions that are just, 
reasonable, and nondiscriminatory, in accordance with the terms and conditions of 
the agreement and the requirements of this section and section 252. 

  (3) UNBUNDLED ACCESS.—The duty to provide, to any 
requesting telecommunications carrier for the provision of a telecommunications 
service, nondiscriminatory access to network elements on an unbundled basis at 
any technically feasible point on rates, terms, and conditions that are just, 
reasonable, and nondiscriminatory in accordance with the terms and conditions of 
the agreement and the requirements of this section and section 252.  An 
incumbent local exchange carrier shall provide such unbundled network elements 
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in a manner that allows requesting carriers to combine such elements in order to 
provide such telecommunications service. 

 

While not specifically referenced by the Michigan Commission in its April 28, 2004 Order, 

Section 271(c)(2)(B) provides in part: 

 (2)  Specific interconnection requirements. 

*  *  * 

  (B)  Competitive checklist.  Access or interconnection provided or 
generally offered by a Bell operating company to other telecommunications 
carriers meets the requirements of this subparagraph if such access and 
interconnection includes each of the following: 

   (i)  Interconnection in accordance with the requirements of 
sections 251(c)(2) and 252(d)(1) [47 USCS §§ 251(c)(2) and 252(d)(1)]. 

   (ii)  Nondiscriminatory access to network elements in 
accordance with the requirements of sections 251(c)(3) and 252(d)(1) [47 USCS 
§§ 251(c)(3) and 252(d)(1)]. 

*  *  * 

   (iv)  Local loop transmission from the central office to the 
customer’s premises, unbundled from local switching or other services. 

   (v)  Local transport from the trunk side of a wireline local 
exchange carrier switch unbundled from switching or other services. 

   (vi)  Local switching unbundled from transport, local loop 
transmission, or other services. 

 

 The nondiscrimination provisions of the FTA reflected above are similar to, and 

consistent with, the nondiscrimination provisions reflected in the MTA.  The Michigan 

Commission must necessarily have access to the SBC/Sage Agreement to determine whether that 

agreement discriminates against other competitors in violation of both state and federal 

telecommunications law. 
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III. SBC and Sage should not be permitted to bypass the interconnection process of the 
FTA through the negotiation of a “private commercial agreement” which they 
argue represents a “non-251 arrangement,” not subject to the filing requirements of 
the FTA. 

 
 In Verizon v Strand, 309 F3d 935, 941 (CA 6, 2002), the United States Court of Appeals 

for the Sixth Circuit held: 

In the present case, the MPSC order completely bypasses and ignores the detailed 
process for interconnection set out by Congress in the FTA, under which 
competing telecommunications providers can gain access to incumbents’ services 
and network elements by entering into private negotiation and arbitration aimed at 
creating interconnection agreements that are then subject to state commission 
approval, FCC oversight, and federal judicial review.  This is “inconsistent 
with the provisions of [the FTA],” and therefore preempted.  [Emphasis added.] 

 

Similarly, in Verizon v Strand, 2004 US App LEXIS 8331 (Docket No. 02-2322) decided 

April 28, 2004, the Sixth Circuit observed: 

 One of the primary purposes of the Act is to increase competition in the 
telephony marketplace.  The Act is labeled as “An Act To promote competition 
and reduce regulation in order to secure lower prices and higher quality services 
for American telecommunications consumers and encourage the rapid deployment 
of new telecommunications technologies.”  Pub. L. No. 104-104, 110 Stat. 56, 56 
(1996) (emphasis added).  Part of this statutory imperative is manifested in the 
§ 252 process, which encourages private and voluntary negotiation, backed 
by the threat of state-commission intervention, to achieve interconnection.  
See H.R. Conf. Rep. No. 104-458, at 124, 1996 U.S.C.C.A.N. at 135.  The 
MPSC’s order frustrates Congress’s intent by eviscerating its chosen mechanism 
for increasing competition in the local telephony market and by upsetting the 
intricate balance between competitors and incumbents.  [Emphasis added.] 

 

The SBC/Sage Agreement is clearly an interconnection agreement within the meaning of the 

FTA, Section 252(a)(1).  Moreover, SBC and Sage have a negotiated interconnection agreement 

on file with the Michigan Commission that has undergone seven amendments.  This agreement, 

and the amendments to it, have been reviewed and approved by the Michigan Commission.2  

                                                 
2 SBC/Sage interconnection agreements on file with the Michigan Public Service Commission: 

MPSC Case No. U-13513, Michigan Commission orders entered on October 3, 



 

 6

What SBC characterizes as a “commercially negotiated agreement” is intended by SBC and Sage 

to govern the provision by SBC of wholesale local phone services to Sage over a seven-year 

period.3  Clearly, the “private commercially negotiated agreement” between SBC and Sage 

governs interconnection between those two entities, and is required to be filed with the Michigan 

Commission pursuant to Section 252(a)(1) of the FTA.4 

 The SBC/Sage Agreement, by whatever nomenclature SBC attempts to attach to it, is an 

agreement that must be filed with state commissions.  In Qwest Corp Apparent Liability for 

Forfeiture, File No. EB-03-0IH-0263, ¶¶ 21-22 (rel. March 12, 2004) (FCC 04-57), the 

Commission observed: 

21.  We have historically given a broad construction to section 252(a)(1).  As 
noted above, in the Local Competition Order, we found that 

requiring filing of all interconnection agreements best promotes 
Congress’s stated goals of opening up local markets to competition, and 
permitting interconnection on just, reasonable, and nondiscriminatory 
terms.  State commissions should have the opportunity to review all 
agreements … to ensure that such agreements do not discriminate against 
third parties, and are not contrary to the public interest.   

In that same order, we applied this broad construction in adopting the “pick and 
choose” construction of section 252(i), under which CLECs may adopt parts of 
interconnection agreements with incumbent LECs, rather than adopting those 
agreements in their entirety. 

22.  Although section 252(a)(1) is explicit in its filing requirements, the 
Declaratory Ruling provided certainty to those requirements by stating that any 
“agreement that creates an ongoing obligation pertaining to resale, number 
portability, dialing parity, access to rights-of-way, reciprocal compensation, 

                                                 
2002 (interconnection agreement and first amendment); December 20, 2002 
(second and third amendment); March 26, 2003 (fourth amendment); April 17, 
2003 (fifth amendment); May 2, 2003 (sixth amendment); and February 12, 2004 
(seventh amendment).  On May 6, 2004, SBC filed an application with the 
Michigan Commission for approval of an eighth amendment to its interconnection 
agreement with Sage, omitting what it terms non-252 provisions from that 
agreement. 

3 SBC press release, April 3, 2004 (Attachment B). 
4 SBC and Sage filed, under protest, the Agreement with the Michigan Public Service 
Commission on May 5, 2004.  See cover letter, Attachment C. 
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interconnection, unbundled network elements, or collocation is an interconnection 
agreement that must be filed pursuant to section 252(a)(1).”  We further stated: 

This interpretation, which directly flows from the language of the Act, is 
consistent with the pro-competitive, deregulatory framework set forth in 
the Act.  This standard recognizes the statutory balance between the rights 
of competitive LECs to obtain interconnection terms pursuant to section 
252(i) and removing unnecessary regulatory impairments to commercial 
relations between incumbent and competitive LECs ….  Indeed, on its 
face, section 252(a)(1) does not further limit the types of agreements that 
carriers must submit to state commissions.  [Footnotes omitted.] 

 

 SBC and Sage should not be permitted to bypass and ignore the “detailed process for 

interconnection” set out by Congress in the FTA through the use of a “private commercial 

agreement” that they now argue is outside the purview of the federal Act.  SBC and Sage should 

not be permitted to conceal the terms of this “agreement” from state commission review and 

approval, should not be permitted to insulate this “agreement” from FCC oversight, and should 

not be permitted to escape federal judicial review in contravention of the detailed process for 

interconnection mandated by the FTA. 

IV. SBC has failed to establish that this Commission is authorized to provide the relief 
SBC requests. 

 
 SBC has failed to establish that this Commission may enjoin the Michigan Commission 

from requiring that SBC file its SBC/Sage Agreement with the Michigan Commission, or enjoin 

the Michigan Commission from reviewing that Agreement (particularly where that agreement is 

already filed with the Michigan Commission.)  SBC cites to no authority from the FTA for such 

extraordinary relief. 

 Additionally, SBC has failed to establish that its request for preemption is appropriately 

addressed in an “Emergency Petition” rather than through a notice and comment proceeding. 

 This Commission should deny the relief requested by SBC. 
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Relief 
 
 Michigan Commission respectfully requests that this Commission deny SBC’s petition 

for a declaratory judgment, deny SBC’s petition for preemption, and deny SBC’s petition for a 

standstill order. 

      Respectfully submitted, 
 
      MICHIGAN PUBLIC SERVICE COMMISSION 
 
      By its counsel: 
 
      Michael A. Cox 
      Attorney General 
 
 
 
      David A. Voges (P25143)  
      Michael A. Nickerson (P25138)  
      Assistant Attorneys General  
      Public Service Division  
      6545 Mercantile Way, Suite 15  
      Lansing, MI  48911 
      Telephone:  (517) 241-6680 
DATED:  May 12, 2004 
FCC/No # SBC/Response 
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